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and assistance will be furnished as re-
quired. The field claims office will pro-
vide USARCS duplicates of all docu-
mentation as it is added to the field 
file. This will include all correspond-
ence, memoranda, medical reports, re-
ports, evaluations, and any other mate-
rial relevant to the investigation and 
processing of the claim. 

(3) Claims involving privately owned ve-
hicles. In areas where the FTCA 
(§ 536.50) is applicable, any claim except 
those under 31 U.S.C. 3721, arising out 
of an accident involving a privately 
owned vehicle driven by a member of 
the DA, or by ARNG personnel as de-
fined in § 536.71, based on an allegation 
that the privately owned vehicle travel 
was within the scope of employment, 
should be forwarded without adjudica-
tion directly to the Commander, 
USARCS. Additional information is 
provided in §§ 536.20 through 536.35, 
536.90 through 536.97. 

(4) Claims within the exclusive jurisdic-
tion of USARCS. Authority to settle the 
following claims has been delegated to 
the Commander, USARCS, only: 

(i) Claims of under Article VIII of the 
Agreement Regarding the Status of 
Forces Parties to the North Atlantic 
Treaty and other treaties or inter-
national agreements where the United 
States is the Receiving State; 

(ii) Claims under § 536.60 (Maritime 
claims not arising out of civil works 
activities) except as delegated to over-
seas command claims services; 

(iii) Industrial security claims, DoD 
Directive 5220.6, 12 August 1985; and 

(iv) Claims of the U.S. Postal Serv-
ice. Files of these claims will be for-
warded directly to the Commander, 
USARCS, with the report of investiga-
tion and supporting papers, including a 
memorandum of opinion. 

(5) Maritime claims. (i) A copy of a 
claim arising out of damage, loss, in-
jury, or death which originates on nav-
igable waters and is not considered 
cognizable under the Army Maritime 
Claims Settlement Act (10 U.S.C. 4802–
4804) will be forwarded immediately to 
the Commander, USARCS or appro-
priate overseas command claims serv-
ice. A determination will be made as to 
whether the claim must be processed 
under the Suits in Admiralty Act or 

the Public Vessels Act or may be con-
sidered administratively. 

(ii) If a maritime claim cannot be 
settled administratively, the claimant 
will be advised that he must file a suit. 

(iii) If it is determined that both ad-
ministrative and judicial remedies are 
available, the claim may be processed 
administratively and the claimant ad-
vised of the need to file a suit within 2 
years of the date of occurrence if he 
chooses his judicial remedy. 

(iv) If the claim is for damage to 
property, or injury to person, con-
summated on land, a claimant who 
makes an oral inquiry or demand will 
be advised that no suit can be filed 
until a period of six months has expired 
after a claim in writing is submitted. 

(v) If it is determined by the Com-
mander, USARCS, that a claim, appar-
ently maritime in nature, is not within 
the maritime jurisdiction, the claim-
ant will be so advised, and the claim 
will be returned for processing under 
the appropriate section of this regula-
tion. 

(h) By district or division engineer. The 
district or division engineer area 
claims office will take the action of an 
initial claims authority. Files of un-
paid claims should be forwarded di-
rectly to USARCS. An information 
copy will be sent to the next higher en-
gineer authority unless such require-
ment is waived. 

(i) By higher settlement authority. A 
higher claims settlement authority 
may take action with respect to a 
claim in the same manner as the initial 
claims office. However, if it is deter-
mined that any further attempt to set-
tle the claim would be unwarranted, 
the claim will be forwarded to the 
Commander, USARCS, with rec-
ommendations.

§ 536.6 Determination of liability. 

(a) In the adjudication of tort claims, 
the liability of the United States gen-
erally is determined in accordance 
with the law of the State or country 
where the act or omission occurred, ex-
cept that any conflict between local 
law and the applicable United States 
statute will be resolved in favor of the 
latter. However, in claims by inhab-
itants of the United States arising in 
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foreign countries, liability is deter-
mined in accordance with general prin-
ciples of tort law common to the ma-
jority of American jurisdictions as evi-
denced by Federal case law and stand-
ard legal publications, except as it ap-
plies to absolute liability. Where liabil-
ity is not clear or other issues exist, 
settlements should truly reflect the 
uncertainties in the adjudication of 
such issues. Compromise settlements 
are encouraged provided agreement can 
be reached that reflects the reduced 
value of the damages as measured 
against the full value or range of value 
if such uncertainties or issues did not 
exist and were it possible for the claim-
ant to successfully litigate the claim. 

(b) Quantum exclusion. The costs of 
filing a claim and similar costs, for ex-
ample, court costs, bail, interest, in-
convenience expenses, or costs of long 
distance telephone calls or transpor-
tation in connection with the prepara-
tion of a claim, are not proper quan-
tum elements and will not be allowed.

§ 536.7 Incident to service exclu-
sionary rule. 

(a) General. A claim for personal in-
jury or death of a member of the 
Armed Forces of the United States or a 
civilian employee of the United States 
that accrued incident to his service is 
not payable under this regulation. A 
claim for property damage that ac-
crued incident to the service of a mem-
ber of the Armed Forces may be pay-
able under 31 U.S.C. 3721 or §§ 536.20 
through 536.35 depending on the facts. 

(b) Property damage claims. A claim 
for damage to or loss of personal prop-
erty of a claimant who is within one of 
the categories of proper party claim-
ants under 31 U.S.C. 3721, which is oth-
erwise cognizable under 31 U.S.C. 3721, 
must first be considered thereunder. If 
a claim is not clearly compensable 
under 31 U.S.C. 3721, and it arises inci-
dent to a noncombat activity of the DA 
or was caused by a negligent or wrong-
ful act or omission of military per-
sonnel or civilian employees of the De-
partment of Defense (DOD), it may be 
cognizable under either §§ 536.20 
through 536.35 or § 536.50. The claim, if 
meritorious in fact, will probably be 
payable under one authorization or an-
other regardless of whether the claim 

accrued incident to the service of the 
claimant. 

(c) Personal injury and death claims. 
(1) Only after the death or personal in-
jury (which is the subject of the claim) 
has been determined to have not been 
incurred incident to the member’s serv-
ice should §§ 536.20 through 536.35 and 
§ 536.50 be studied to determine which, 
if either, provides a proper basis for 
settlement of the claim. In any event, 
the rule in U.S. v. Brooks, 176 F.2d 482 
(4th Cir. 1949) requiring setoff of 
amounts obtained through military or 
veterans’ compensation systems 
against amounts otherwise recoverable 
will be followed. Other Government 
benefits, funded by general treasury 
revenues and not by the claimant’s 
contributions, may also be used as a 
setoff against the settlement. (See, 
Overton v. United States, 619 F.2d 1299 
(8th Cir. 1980)). 

(2) As the incident to service issue is 
determinative as to whether this type 
of claim may be processed administra-
tively at all, the applicable law and 
facts should be carefully considered be-
fore deciding that injury or death was 
not incident to service. Such claims 
also are often difficult to settle on the 
issue of quantum and thus more likely 
to end in litigation. Moreover, the 
United States may well elect to defend 
the lawsuit on the basis of the incident 
to service exclusion, and this defense 
could be prejudiced by a contrary ad-
ministrative determination that a 
service member’s personal injuries or 
death were not incident to service. 
Doubtful cases will be forwarded to the 
Commander, USARCS without action 
along with sufficient factual informa-
tion to permit a determination of the 
incident to service question.

§ 536.8 Use of appraisers and inde-
pendent medical examinations. 

(a) Appraisers. Appraisers should be 
used in all claims where an appraisal is 
reasonably necessary and useful in ef-
fectuating the administrative settle-
ment of the claims. The decision to use 
an appraiser is at the discretion of DA. 

(b) Independent medical examinations. 
In claims involving serious personal in-
juries, for example, normally those 
cases in which there is an allegation of 
temporary or permanent disability, the 
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